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THOMPSON, Circuit Judge. Thomas Tessi er and hi s brother

M chael Tessier allegedly bilked brothers Frederick and Thaddeus
Jakobi ec and the estate of their nother, Beatrice Jakobi ec, out of
mllions of dollars.! This lawsuit is about only one facet of the
Tessiers' overall scheme, their theft of alnost $100,000 in life
i nsurance proceeds due to a trust benefitting Thaddeus. Thaddeus,
along with various persons affiliated with the trust and Beatrice's
estate, brought this lawsuit not agai nst those who actually stole
t he noney, but against the conpany that issued the life insurance
policy, Merrill Lynch Life Insurance Co. ("Merrill Lynch"). The
plaintiffs claimthat Merrill Lynch made out the i nsurance proceeds
check to the wong trust entity, breaching the insurance contract
and thereby allowing the Tessiers to steal the noney.

The district court jettisoned the lawsuit on sunmary
judgment. It concluded that even if Merrill Lynch did breach the
contract, Merrill Lynch did not cause the plaintiffs' |osses
because the Tessiers woul d have stolen the noney even if the check
had been nmade out correctly. W agree wth the district court.

BACKGROUND
The Life Insurance Policy
We start our story by addi ng another fam |y nmenber to the

m x, Beatrice's sister Lillian Smllie. 1In 1986, Smllie executed

! Since there are nultiple Tessiers and multiple Jakobiecs
involved in this case, we will refer to these individuals by their
first nanes for ease of reference.
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a wil. In it, she bequeathed her entire estate, except for
furniture and funeral and adm nistrative costs, to a trust (which
| at er received taxpayer identification nunber 02-6075880)
benefitting her nephew Thaddeus (the "Smillie Trust").? Thaddeus,
who has been blind since birth, depended on his fam |y for support.
The will nanmed Thaddeus's brother, Frederick, as trustee of the
Smllie Trust. Smllie passed away in 1988.

In 1989, Beatrice applied for the subject |ife insurance
policy with Merrill Lynch. Obviously aware of her sister's trust,
Beatrice indicated on the policy application that the policy
beneficiaries would be Frederick and the Smllie Trust, with fifty
percent going to each. The exact | anguage was: "50% Frederick A
Jakobi ec, son, and 50% Frederick A Jakobiec, Trustee for Thaddeus
J. Jakobiec - IRSID# 02-6075880." The policy then i ssued at sone
poi nt, though we do not have a copy of it in the record. Beatrice
passed away sone years later on May 11, 2001

M spl aced Trust

At Beatrice's wake, her son Frederick asked Thomas to
adm ni ster Beatrice's estate. Thomas probably seened like a
natural choice for the task because not only was he a second cousin
to the Jakobiec brothers but he was a |licensed attorney that had
represented Beatrice in various matters since 1988, including

acting as the attorney for the Smllie Trust. But Thomas proved to

2 The will did not give the trust an official title.
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be a wolf in sheep's clothing, and Frederick's decision to enlist
his cousin turned out to be a gigantic blunder. You see, Thomas
was goi ng through a bit of a rough patch. H's |law practice was
struggling, and he had developed a drinking problem that was
getting progressively worse. For Thomas, who admitted that he was
nearing the "tail end" of his career but had failed to build a
"nest egg" for his retirenment, the Jakobi ecs becane the geese that
| aid the gol den egg.

And so, with the help of his brother Mchael, a retired
police captain, Thomas engaged in a canpaign of forgery and
subterfuge to raid the bank accounts of Frederick and Thaddeus and
the estate of Beatrice, allegedly stealing over $2 mllion.® O
course, nost pertinent for our purposes, is the Tessiers' theft of
the life insurance proceeds that had been slated to benefit
Thaddeus and so we focus in on this.

Wheel s of Theft Set in Mtion

The groundwork for this particular theft was |aid when

Thomas was rumragi ng t hrough Beatrice's papers after her death. To

add sonme context, Frederick, according to Thomas, was supposed to

3 After the schenme cane to light, Thomas was disbarred and
bot h Tessier brothers were crimnally convicted and sent to prison.
Al | egations that were reveal ed duri ng Thomas' s di sbarnent incl uded
that he had commtted nmultiple forgeries and stole funds from at
| east twenty different accounts totaling over $1 nillion. See
Order, In the Matter of Thomas J. Tessier, LD 2008-0002 (Dec. 24,
2008), avail able at http://ww. nhattyreg. org/ assets/ 1245192998. pdf .
We do not assune the truth of these allegations and they do not
factor in our decision, but we describe themfor context.
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contact himafter the wake to further di scuss Thomas adm ni stering
the estate; however, Frederick never did. In fact, Thomas says
that despite diligent efforts on his part to contact Frederick, he
never spoke to him again after the wake. Nonet hel ess, Thomas
decided to go forward with adm ni stering the estate and he headed
over to Beatrice's house* to start going through her papers,
i ncludi ng correspondence, bank statenents, and the |ike. And
Thomas ultimately used these financial records toinstitute probate
proceedi ngs for Beatrice's estate in New Hanpshire probate court.

Most pertinent for our purposes is the fact that Thomas
cane across sone type of docunentation that alerted him to the
exi stence of the Merrill Lynch |ife insurance policy, thoughit is
uncl ear exactly what he found.® Once he learned of the policy's
exi stence, Thomas and M chael |aunched a two-front attack.

First, they westled away control of the Smllie Trust
fromFrederick and this is howthey didit. On June 11, 2002, they
filed an ex-parte petition (neaning that Frederick did not

participate) wth the probate court to renove Frederick as trustee

4 Thaddeus had always lived in this house with Beatrice prior
to her death but after she died he noved to a nursing hone.

> In his deposition, Thomas affirmatively answered yes when
asked i f he canme across the actual |ife insurance policy. However,
in a letter to Merrill Lynch, Thomas said that the policy was
unavai l abl e but that he had the "lInvestor Account docunentation”
for the period of April to May 2002. As for the life insurance
application signed by Beatrice, it does not appear that this is
what Thomas found because he testified that he never saw that
docunent until his deposition.
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and install Mchael as successor trustee of the Smllie Trust,
all eging that Frederick had been neglecting his brother Thaddeus
and failing to pay his bills. The probate court granted the
petition and installed Mchael as trustee of the Smllie Trust.

Second, a few weeks later, Thomas fraudulently created a second

trust for Thaddeus, call ed t he "Thaddeus Jakobi ec I rrevocabl e | nter

Vivos Trust," |ater assigned taxpayer identification nunber 03-
6095858 (the "Fraudulent Trust"). M chael was naned as both
trustee and death beneficiary of this second trust. Thaddeus,

whose signature on the docunment was forged by M chael, ® was unawar e
of the Fraudulent Trust's existence. To sunmarize, by the end of
June 2002, there were two trusts for the benefit of Thaddeus: the
Smllie Trust, which had been lawfully createdinLillian Smllie's
will and which was the rightful beneficiary of the Merrill Lynch
policy, and the Fraudul ent Trust, which had been unl awful |y created
by the Tessiers.
The Tessiers Conplete Their Pl an

On or around July 1, 2002, over a year after Beatrice had

di ed, Thomas notified Merrill Lynch of Beatrice's death. Thomas

claimed to be representing Thaddeus, whom he assuned was a

¢ Mchael and Thomas forged both Thaddeus and Frederick's
signatures on several other docunents not relevant to the theft we
are concerned with, including multiple docunents giving Thomas
power of attorney over Thaddeus and Frederick, a docunment in which
Frederick purportedly disclainmed interest in his nother's estate,
and a petition purportedly filed by Thaddeus for Thonmas to serve as
adm ni strator of Beatrice's estate.
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beneficiary of the life insurance policy. This call led to a

series of letters between Thomas and John G eenwood, a clains

consultant at Merrill Lynch.” On July 2, Geenwood sent Thomas a
letter asking himto fill out certain forms, including a claimant's
st at enment .

Thomas responded on July 15. He explained that he was

enclosing the claimant's statenent and trust docunentation for "a
Testinmentary [sic] Trust Under the Estate of Lillian M Smllie for
t he Benefit of Thaddeus Jakobi ec," and apparently, according to the
letter, he enclosed docunentation indicating that M chael was
trustee for the Smllie Trust, including his probate court
certificate of appointnent. However, for sonme unknown reason,? t he
tax docunentation that Thomas enclosed pertained to, and the
claimant's statenent also referred to, not the Smllie Trust but
rat her the Fraudul ent Trust.?®

This docunentation referring to the Fraudul ent Trust
(which of course was created in 2002, many years after the life

i nsurance was purchased) confused G eenwood. He sent Thomas a

| etter on August 2 seeking to clear things up. He noted that the

" Al of the correspondence went to and from the office of
Thomas's lawfirm Christy & Tessier, in Manchester, New Hanpshire.

8 The district court found the di screpancy inexplicable and we
too gl ean no expl anati on.

O course, Thomas did not call it the "Fraudul ent Trust" in
hi s correspondence with Merrill Lynch, but we continue to use this
moni ker for ease of reference.
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life insurance policy nanmed Frederick as a trustee for Thaddeus and
that the trust referenced in the policy was established sonetinme
before 1989 and had a different taxpayer identification nunber than
t he one Thonas i ncl uded docunentation for. G eenwood asked: "Coul d
there possibly [be] nore than one trust simlarly styled?".

Thomas responded on Septenber 16. Yes, he expl ai ned
there were two trusts. The Smllie Trust was created in 1988 wth
nunmber 02-6075880. The trust wth nunber 03-6095858 (the
Fraudul ent Trust), which Thomas had i ncl uded docunentation for in
his July 15 letter, was a "totally separate Trust created in 2002."
Thomas went on to ask that the i nsurance proceeds gotothe Smllie
Trust. He requested that the anmount be nmade payable to "M chae
Tessier, Successor Trustee of the Lillian Smllie Trust for the
benefit of Thaddeus Jakobi ec" and that the "identification nunber
as indicated should be 02-6075880."

This letter answered sone of G eenwod' s questions but it
raised a new one, which G eenwood brought up in a Septenber 27
letter to Thomas: "Who is Lillian Smllie and how does she relate
to our insured, or our insured's Trust?". In an October 21
response, Thomas sought to unravel the nystery. He explained who
Smllie was, described the creation of the Smllie Trust, and
expounded on how M chael cane to replace Frederick as trustee
Thomas indicated that he made a mstake when he listed the

Fraudul ent Trust's taxpayer identification nunber on the claimant's
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statenent, and that the Fraudul ent Trust was "totally separate and
distinct fromthe one that concerns you." The Smllie Trust, he
said, was the correct beneficiary of the life insurance policy.
Thomas, who in the letter had referred to the Smillie Trust as both
the "Lillian Smllie Trust for the Benefit of Thaddeus Jakobi ec"
and as t he "Thaddeus Jakobi ec Trust," concl uded by aski ng G eenwood
to make the check "payable to M chael E. Tessier, Successor Trustee
Under the Estate of Lillian M Smllie, for the Benefit of Thaddeus
Jakobi ec. "

On Novenber 18, apparently in response to a request from
Greenwood, Thomas sent a copy of the ex parte probate court
petition that he had filed to have Frederick renoved as trustee of
the Smllie Trust. A short time later, on Novenber 27, 2002
Merrill Lynch finally paid up. It wote a check for $98,533.76
(%92, 788.50 death benefit plus $5,745.26 interest accruing since
Beatrice's death), which represented Thaddeus's half of the life
i nsurance pay-out.?® Merrill Lynch made the check payable to
"Thaddeus J. Jakobiec Trust C/ O 37 Salnon St. Manchester NH 03104"

(the address of Thomas's law firm Christy & Tessier).

10 As the reader will recall, the other half of the death
benefit was supposed to go to Frederick. However, using a forged
power of attorney, the Tessiers also got their hands on Frederick's
share in June of 2003. Frederick's half, having accumul ated sone
additional interest, was $100, 455. 63 and the Tessier brothers split
this noney evenly.
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Wthinthe next week, M chael endorsed the check "M chael
Tessier Trustee," and Thomas added the words "of the Thaddeus J.
Jakobi ec Trust." M chael gave the check to Thomas, who deposited
it in his personal bank account on Decenber 4. Wth the [ oot
secure, Thomas gave his brother a fifty percent cut - $49, 266. 88 -
and M chael deposited this noney in his wife's personal account the
next day.

PROCEDURE

Thaddeus filed this | awsuit against Merrill Lynch on June
8, 2010. The original conplaint contained two counts: breach of
contract and negligence. The conplaint alleged that Merrill Lynch
breached the life insurance contract by failing to make out the
i nsurance check to the Smllie Trust,' and that Merrill Lynch was
negligent by failing to exercise due care in identifying the

correct beneficiary. After Merrill Lynch filed a notion to

1 The plaintiffs have not been consistent throughout this
litigation with regard to what nanme they say Merrill Lynch should
have put on the check. The original conplaint said that the check
shoul d have been issued to "M chael Tessier, as Successor Trustee
of the Lillian Smllie Trust." The anmended conplaint stated that
the proper beneficiary was "the Trust of Lillian Smllie for the
benefit of Thaddeus J. Jakobiec,” but then stated in the next
paragraph that the check should have been nmade out to "M chae

Tessier, as Successor Trustee of the Lillian Smillie Trust." The
plaintiffs' brief to this court argues that the outcone may have
been different if Merrill Lynch made out the check to "the Trustee
of the Smllie Trust." These inconsistencies aside, it is clear
that the plaintiffs wanted Merrill Lynch to make paynent to the
Smllie Trust (as called for inthe |life insurance application) and
so, for sinplicity sake, we use the "Smillie Trust" as shorthand
for what the plaintiffs say Merrill Lynch should have put on the
check.
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di sm ss,** Thaddeus filed an anmended conpl aint. Thi s conpl ai nt
added as plaintiffs the adm nistrator of Beatrice's estate and the
co-trustees of the Smllie Trust, one of whomwas Frederick (as one
m ght expect, Thomas and M chael had been booted from those
positions in the interim. The negligence count was al so renoved
from the anended conplaint and allegations neant to counter a
statute of limtations defense were added.

Merrill Lynch filed a notion to dismss the anended
conplaint, but the district court felt nore factual devel opnent was
necessary and deni ed the notion. After discovery, both sides filed

cross-notions for summary judgnent. The plaintiffs contended it

was clear that Merrill Lynch had breached the contract. O course
2 One of Merrill Lynch's arguments was that the |awsuit was
untimely because the supposed wongful act - its issuance of the

check - happened in 2002, nore than seven years before the | anwsuit
was filed. The statute of |[imtations for nost tort clainms in New
Hanpshire is three years but the statute of Iinitations contai ns an
exception commonly known as the "discovery rule": "when the injury

. [was] not discovered and could not reasonably have been
dlscovered at the tine of the act or omi ssion, the action shall be
commenced within 3 years of the tine the plaintiff discovers, or in
t he exercise of reasonable diligence should have discovered, the
injury . . N N.H Rev. Stat. Ann. 8 508:4; see Lanprey V.
Britton Cbnstr Inc., 37 A 3d 359, 364-65 (N.H 2012). Thaddeus
argued that the di scovery rule should apply because of the
Tessiers' extensive fraud and Thomas's exclusive control over
Beatrice's personal papers. Thaddeus said he could not have
reasonably discovered this cause of action until 2009 when his
attorney, who had been hired by Frederick to file a mal practice
action agai nst Thomas, received a copy of Merrill Lynch's file and
was granted access to Thonmams's personal banking records. The
district court did not definitively decide the statute of
limtations issue, and neither side raises it on appeal, so the
i ssue is not before us.
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Merrill Lynch disagreed, but it added that even assumng it had
breached the agreenent, its breach was not the cause of the
plaintiffs' | osses.

The district court agreed with Merrill Lynch's |ack of
causation argunent. According to the court, the fatal flawin the
plaintiffs' case was that the Tessiers would have stol en the noney
even if Merrill Lynch had nmade the check out to the correct
beneficiary, the Smllie Trust, as plaintiffs argued. The district
court reasoned, based on the record, that Thomas and M chael had
positioned thenselves to have conplete control over the Smillie
Trust, and that they intended to use this power to conplete the
theft. The district court granted sunmary judgnent to Merrill
Lynch and denied plaintiffs' notion for summary judgnent. The
plaintiffs tinmely appeal ed.

STANDARD OF REVI EW
W review the grant of sunmary judgnent de novo, neani ng

we give a fresh look to the district court's reasoning. Candelario

del Mral v. UBS Fin. Servs. Inc. of P.R, 699 F. 3d 93, 99 (1st

Cr. 2012). W view the facts in the light nost favorable to the
non-novi ng party and draw all reasonabl e inferences in that party's

favor. Rared Manchester NH, LLC v. Rite Aild of NH, Inc., 693

F.3d 48, 52 (1st GCr. 2012). W need not credit "conclusory
al | egations, inprobable inferences, and unsupported specul ation."

McDonough v. Donahoe, 673 F.3d 41, 46 (1st Cr. 2012) (quoting
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Prescott v. H ggins, 538 F.3d 32, 39 (1st Gr. 2008)). W affirm

summary judgnent if the noving party can "show] that there is no
genui ne di spute as to any material fact and the novant is entitled
to judgnment as a matter of law " Fed. R Gv. P. 56(a). "A
'genuine' issue is one that could be resolved in favor of either
party, and a 'material fact' is one that has the potential of

affecting the outcone of the case.” Calero-Cerezov. US. Dep't of

Justice, 355 F.3d 6, 19 (1st Cir. 2004).
DI SCUSSI ON

Merrill Lynch offers three different reasons to affirm
the district court, each of which it says would be independently
sufficient. First, it argues that any breach of contract did not
actually cause the plaintiffs' damages (i.e., the rationale of the
district court). Second, it clains that it should not be held
liable because the Tessiers' theft was not a foreseeable

consequence of any alleged breach.®® Third, Merrill Lynch avers

13 Specifically, Mrrill Lynch argues that, at the tine it
entered into the life insurance contract with Beatrice, it could
not possi bly have anticipated that the trustee of the Smllie Trust
(Mchael) and the attorney for Beatrice's estate and the Smllie
Trust (Thonmas) woul d steal the policy's proceeds.

-13-



that it did not breach the contract at all.! Because we agree with

Merrill Lynch on the first issue, we need not reach the other two.
Law of Causation

Even if we assune in the plaintiffs' favor that Merrill

Lynch breached the contract?® by making the check payable to the

"Thaddeus J. Jakobiec Trust," that alone would not be enough for

the plaintiffs to prevail. A defendant who breaches a contract is

only liable for the damages caused by its breach. See Robert E.

Tardiff, Inc. v. Twin OCaks Realty Trust, 546 A 2d 1062, 1065 (N H

1988) (providing that "'one who clains damages [for breach of
contract] . . . nust, by a preponderance of the evidence, showthat
t he damages he seeks were caused by the alleged wongful act'"”

(quoting Gant v. Town of Newton, 370 A 2d 285, 287 (N.H 1977))).

Further, in the contract arena, New Hanpshire courts have

4 The particulars of this argunent are as follows. Merrill
Lynch contends that it satisfied its contractual obligations
because, regardless of howit nmade out the check, it delivered the
proceeds to Thomas who was attorney for the estate as well as the

Smllie Trust. The check as witten, Merrill Lynch continues, was
sufficient to enable Mchael, the trustee of the Smllie Trust, to
apply the funds for the benefit of Thaddeus. In fact, Merrill

Lynch adds, Thomas and M chael were duty bound to apply the
proceeds in this manner.

W find it odd that the parties want this court to decide
a breach of contract claim but have not provided us wth the
operative contract (the Merrill Lynch policy) or at the very | east
stipulated to what it provides. For instance, it would be hel pful
to know whet her the beneficiary designation in the policy itself
m m cked t he desi gnation on the policy application or whether there
were any ot her provisions in the policy that could shed some |ight
on what Merrill Lynch's obligations were as far as the manner in
which it was required to pay out proceeds.
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repeatedly followed the Restatenent (Second) of Contracts, see

e.g., Livingstonv. 18 Mle Point Drive, Ltd., 972 A 2d 1001, 1006-

07 (N.H. 2009) (relying on the Restatenent as further support for
the trial court's determ nation); Sinpson v. Calivas, 650 A 2d 318,
327 (N.H 1994) (citing the Restatenent as support for the trial
court's definition of damages), and so we also |look to the
Restatenent's treatnment of causation. It simlarly provides that
the "injured party is limted to damages based on his actual |oss

caused by the breach.” Restatenent (Second) of Contracts 8§ 347

cnt. e. Furthernore, the plaintiff nust showthat his injury would

not have occurred but for the defendant's conduct.® See Robert E

Tardiff, Inc., 546 A 2d at 1066 (finding that the defendant, in

' Here, all the parties and the district court appear to agree
that it is proper to assess whether but-for causation exists with
respect to a breach of contract action under New Hanpshire | aw.
Qur review of New Hanpshire law, as well as the Restatenent
(Second) of Contracts, supports this proposition. Oher states and
circuits have considered this type of causation with respect to
breach of contract clains as well. See, e.q., Barkan v. Dunkin'
Donuts, Inc., 627 F.3d 34, 40 (1st Cr. 2010) (holding that to
succeed on a breach of contract claimunder Rhode Island |aw, the
plaintiff must prove that the defendant's breach was the but-for
cause of his damages, such that the plaintiff woul d have devel oped
Dunkin' Donuts stores but for defendant's breach); GCtizens Fed.
Bank v. United States, 474 F.3d 1314, 1319 (Fed. Cir. 2007)
(explaining that requiring an injured party to prove but-for
causation in lost profits breach of contract cases is one approach
taken by the courts in the Federal Crcuit); Point Prods. A G V.
Sony Music Entmit, Inc., 215 F. Supp. 2d 336, 341 (S.D.N. Y. 2002)
(finding that in a breach of contract action, "[p]laintiff cannot
recover if it would have suffered the harm regardless of
defendant's actions"). O course we do not know the outer
boundaries of how New Hanpshire courts would treat this
rel ati onshi p between but-for causation and contract |aw, and so we
l[imt our anal ysis to what New Hanpshire courts have done thus far.
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support of its breach of contract counterclaim had the burden of
proving that its losses "would not have been incurred but for

[plaintiff's] delay"); Restatenent (Second) of Contracts § 347 cnt.

e ("Recovery can be had only for |loss that woul d not have occurred

but for the breach."); see al so Mahoney v. Town of Canterbury, 834

A 2d 227, 234 (N.H 2003) (explaining, in a wongfully issued
injunction case, that the prevailing party "may recover expenses
t hat woul d not have been incurred in the absence of (i.e., but for)
the injunction itself").

Applying the Law to the Facts

Here we think the district court got it right; based on
t he undi sputed facts on record it is clear the Tessiers would have
stolen the noney even if Merrill Lynch had made the check out to
the so-called correct beneficiary, the Smllie Trust. Plaintiffs
have not nmade the requisite causation show ng.

First, it is clear from the record that Thomas was
|l ooking to pilfer the insurance proceeds all along. In fact,
Thomas admtted in deposition testinony that he intended to steal
the noney (clearly, a declaration against interest) and
circunstantial evidence confirns this. Wthin a week of getting
control of both the Smllie Trust and the Fraudul ent Trust, Thomas
contacted Merrill Lynch to begin the process of getting the
proceeds. Indeed, the next year, Thonas repeated a simlar schene

to steal Frederick's half of the insurance proceeds. This tine
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line, in the context of the Tessiers' broader schene to banboozle
t he Jakobi ecs out of their assets (a sweeping crimnal schene, the
exi stence of which is clear based on the record), nmakes pellucid
that the Tessiers were hell-bent on stealing the insurance noney
fromthe get-go. Sinply put, this is not a case where a wongfully
made out check fell into the lap of a well-intentioned trustee who
was suddenly induced to commt acrinme - in fact plaintiffs do not
even attenpt to nake such an argunent.

Second, and nost significantly, the uncontradicted
evi dence confirnms that the Tessiers had unfettered control of the
two trusts that could have potentially received the insurance
noney. First, with respect to the Smllie Trust, Thomas got
Frederick conpletely out of the picture and installed M chael as
trustee. Second, Thomas created the Fraudulent Trust, in which
M chael played the dual role of trustee and death beneficiary.
Accordi ngly, when the dust settled, Thomas was in place as the
attorney for both the Smllie Trust and the Fraudul ent Trust, and
M chael was positioned as the trustee for both. The Tessiers
effectively controlled the whole swindle Ato Z Therefore if the
check had been nmade out to the Smllie Trust, it too would have
been sent to Thomas's firm (since he was the attorney for that
trust), Thomas would have called in Mchael (since he was the

trustee of the Smllie Trust), and Mchael as trustee would have
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endorsed the check. So we end up right back in the sane place -
wi th the funds deposited in the personal accounts of the Tessiers.
Plaintiffs try to get around this illation by arguing
that we do not know what woul d have happened if the check had been
made out correctly; sonething they say m ght have tripped up the
Tessiers along the way. Plaintiffs suggest that a rightfully made
out check m ght have tipped off soneone in Thonas's |aw office as
to what was happening. Plaintiffs opine that because the Smllie
Trust was an open file in Thomas's office, a check nade out to the
Smllie Trust mght have raised a red flag (they do not say what
kind) with sonmeone (they do not say who) in the office. Thi s
theory is pure speculation. There is no evidence in the record to
support it and plaintiffs' counsel admtted as nuch at oral
argunment. There is no deposition testinony fromthe office staff
and no docunentation about office procedures. W do not know if
menbers of Thomas's office staff were in any position to see the
check in the first place, or howincom ng proceeds were ordinarily
directed for processing, or who (if anyone) had the authority to
confront Thomas about any discrepancies. Conclusory allegations
and unsupported speculation are insufficient to defeat summary
judgnent, rather "a neasure of factual specificity is required.™

|verson v. City of Boston, 452 F.3d 94, 98 (1st Cir. 2006). W do

not have that specificity here.
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Nor is there any evidence that the Tessiers' schene coul d
have been picked up by the probate court, as the district court
correctly noted. Even though Thomas realized once he started
communi cating wwth G eenwod that the Smllie Trust was the proper
beneficiary of the |life insurance policy, Thomas never reported
this fact to the probate court, though he should have since the
proceeds were assets of the estate. And because he never told,
Thomas never had to account to the probate court to di spose of the
proceeds, and so the probate court was never in a position to
detect the theft. Any suggestion to the contrary is pure
optim stic conjecture.

Al so rel evant to our causation determnation is the fact
that Thomas twice specifically asked Geenwod to nake the
i nsurance check payable to the Smllie Trust. He obviously thought
that was the best way to get his hands on the noney. 1In fact, the
Cctober 21 letter directed G eenwod not to nmake the check out to
the Fraudulent Trust, stating: "[t]hat trust is totally separate
and distinct fromthe one that concerns you." Far fromthwarting
the theft (as the plaintiffs now claim, neking the check out to
the Smllie Trust woul d have effectuated Thonas's schene exactly as
he planned it.

The summary judgnent stage is "the put up or shut up

monment in litigation." Goodnman v. Nat'l Sec. Agency, Inc., 621

F.3d 651, 654 (7th Gr. 2010) (internal quotation marks omtted).
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Faced with a defendant's notion for summary judgnment, a plaintiff
must cone forward with sone evidence showi ng a genui ne di spute of
material fact if he wants to get in front of a jury. Awplaintiff's
failure to produce any evidentiary proof concerning one of the
essential elenments of his claimis grounds for sunmary judgnent.

See Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986). Here

plaintiffs cannot establish causation because, as we said,
plaintiffs can only recover if their I oss would not have happened
but for Merrill Lynch's breach. The undisputed facts on record,
det ai |l ed above, nake clear that even if Merrill Lynch had nade out
the check to the Smllie Trust, as plaintiffs so advocate, the
Tessiers still would have taken that check and converted it to
their own personal use.

The record presents overwhelmng evidence in Merrill
Lynch's favor and no persuasive evidence in the plaintiffs' favor
on the issue of causation. Unfortunately for plaintiffs, the
summary judgnent stage is the tinme when a plaintiff nust
"affirmatively point to specific facts that denonstrate the

exi stence of an authentic dispute."” Kenney v. Floyd, 700 F. 3d 604,

608 (1st Cir. 2012) (internal quotation narks omtted). Plaintiffs
have not done that here. Because the evidence is so |opsided on
the essential elenent of causation that no reasonable jury could

decide for the plaintiffs, Merrill Lynch is entitled to sunmary
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judgnent. See Collins v. Univ. of NH , 664 F.3d 8 20 (1st Cr

2011) .
CONCLUSI ON

The Jakobi ecs have undoubtedly suffered grave injustices
but those injustices were caused by the Tessiers, and not by
Merrill Lynch. Because of the extensive groundwork laid by the
Tessiers for their crimnal schene, they coul d have and woul d have
stolen the insurance noney even if Merrill Lynch did exactly what
the plaintiffs think it should have done. The district court
correctly granted sunmary judgnent to Merrill Lynch, and denied
plaintiffs' notion for summary judgnent.

Affirned.
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